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NSW Independent Planning Commission 
Level 3, 201 Elizabeth Street 
Sydney NSW 2000 
 

8th April, 2019   

 

Re: Moolarben Coal Project – Stage 1 & 2 Modifications.  

Dear Commissioners, 

The Nature Conservation Council of NSW (NCC) is the peak environment organisation for New 
South Wales, representing more than 150 member organisations across the state. Together 
we are committed to protecting and conserving the wildlife, landscapes and natural resources 
of NSW. 

The Nature Conservation Council of NSW (NCC) objects to the proposed Moolarben Coal 
Project Modifications for the reasons given below. 

 

Surface Water Impacts 

The surface water impacts of the project are a significant concern. In particular, we raise the 
following concerns: 

• The proposed water discharge increase from 10ML/day to 20ML/day is totally 
unacceptable. We are advised that the current 10ML/day limit has never been 
exceeded, and it was apparently based on modelling provided by the proponent. The 
requested increase to 20ML/day should not be permitted. 
 

• An examination of the Hunter River Catchment map1 indicates clearly that of the three 
main Hunter River tributaries upstream of Singleton, only the Goulburn River does not 
have a major storage in its headwaters. The Goulburn River is therefore deprived of 
the controlled water releases which help to manage coal mine related pollution in 
other parts of the Hunter River. 
 
 

                                                             

1 Moolarben Coal Complex Environmental Assessment Report, Figure 22 
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• The statement that the Hunter River Salinity Trading Scheme (HRSTS) excludes the 
Goulburn River upstream of the Kerrabee property2 (located roughly at the junction 
of Widden Creek and the Goulburn River) is concerning. The stated objectives of the 
HRSTS are: 
 
To minimise the impact of discharges of saline water on irrigation, other water uses 
and on aquatic ecosystems in the Hunter River catchment… 
 

• There needs to be a freeze on any further coal mine approvals in the Goulburn River 
catchment, either new mines or mine modifications such as Moolarben. A body should 
be engaged with the expertise to research the cumulative pollution impacts of coal 
mining in the Goulburn and Hunter Rivers. Even the Minerals Council of Australia 
acknowledges that there is a place for cumulative environmental impact assessment 
in mining3. The research should report on the status of the river to the NSW 
Government and the community.  Only once the impacts of the current levels of 
mining on the river catchment are known can a meaningful decision be made on 
whether any expansion of coal mining should be allowed. 
 

• NCC notes that the IESC advice4 on surface water relating to controlled actions was to, 
inter alia: 
 
Assess whether the action will cause an increase in dissolved metals entering the 
Goulburn River. 
 
Dissolved metals are a major concern to environmental organisations like NCC, and 
are poorly assessed if not ignored completely in coal mine associated environmental 
impact statements in the Hunter Valley. NSW EPA5 has also expressed concerns about 
dissolved metals in discharges from coal mines already approved in the Goulburn River 
catchment. Metals such as cadmium and mercury are capable of bioaccumulating up 
the food chain.  NCC wishes to point out that a major industry in the Hunter Valley – 
the wineries – are located downstream from the Goulburn River, and some wineries 
use Hunter River water to irrigate their grapes. Unlike the NSW coal industry, the 
Hunter Valley wineries are a sustainable industry which should be protected from 
water based coal mine pollution. 
 
The Department of Planning report actually agrees that an independent scientific 
organisation should study water quality, particularly salinity and heavy metal levels,  
in the Goulburn River upstream and downstream of the Moolarben water discharge 

                                                             

2 Moolarben Coal Complex Modification Environmental Assessment, page 68 
3 Minerals Council of Australia: Cumulative Environmental Impact Assessment Industry Guide (July 2015) 
4 NSW Government “Moolarben Coal Mine – 05_0117 MOD 14 & 08_0135 MOD 3, February 2019, p 19 
5 Ibid, p 23 
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point. What the report fails to require is that no approval of the proposed Moolarben 
modifications should be considered until there is a proper study done to show what, 
if any, impacts the current mines are already having on the quality of the Goulburn 
River (especially salinity and dissolved metals). Without such a study, a credible 
environmental impact assessment of the Moolarben modification proposal on water 
quality is not possible. 
 

• The Drip on the Goulburn River requires special mention, since it is of particular 
concern to many community environmental organisations, including NCC. A 
cumulative impact study should make a study of mining impacts on The Drip a part of 
its brief.  

 

Biodiversity Impacts 

The Moolarben Environmental Assessment6 identifies 7 ha of Commonwealth EPBC Act listed 
Critically Endangered Ecological Communities (CEEC) as being scheduled for destruction as 
part of the project. This needs to be assessed in the context of a cumulative assessment of 
the destruction of comparable CEEC’s by all the open cut coal mine operations in the Hunter 
Valley and Western Coalfields region.  

The Commonwealth definition of a Critically Endangered Ecological Community is as follows: 

“An ecological community that is facing an extremely high risk of extinction in the wild in the 
immediate future (indicative time frame being the next 10 years).7 

It is completely inappropriate to approve the destruction of CEEC’s in the Hunter/Western 
Coalfields region without considering the cumulative impact of open cut coal mine vegetation 
destruction on each particular CEEC within the region. The current approach of allowing yet 
more CEEC’s to be destroyed piecemeal is like a death by a thousand cuts.  

NCC also strongly opposes the use of biodiversity credits, which have evolved over the last 
few years into a policy that operates to facilitate the destruction of threatened species habitat 
and ecological communities.  

The Moolarben Environmental Assessment provides a good example of this trend. Habitat 
destruction associated with the proposed modification will generate a number of ecosystem 
and species biodiversity credits. These will be largely discharged by the proponent’s purchase 
of a property containing the required habitat – a like-for-like arrangement that has been the 
basis of biodiversity offsets for a number of years. 

                                                             

6 Moolarben Coal Complex Modification Environmental Assessment, Appendix C, Biodiversity Assessment 
Review Executive Summary, p 2 
7 http://www.environment.gov.au/biodiversity/threatened/communities/about#tec 
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However, there is a shortfall of ecosystem and species credits. According to the EA8, these 
can be “discharged” by one of the following offset mechanisms: 

• Purchasing existing credits  
• Making payments into an offset fund 
• Providing supplementary measures as outlined in offset policy 

These so-called offset mechanisms are fundamentally unacceptable as part of an offset 
process. NCC recommends that the proponent be required to amend the project to avoid 
clearing CEEC’s or at the very lease be required to secure in perpetuity like-for-like offsets for 
the habitat destroyed.  

In 2011, the NSW Land and Environment Court considered a merits appeal9 against a request 
for an extension of the Ulan Coal Mine, adjoining the Moolarben coal mine. The application 
was approved by the Court, but the judgement included a set of biodiversity offset principles 
which were accepted by both the community group applicants and the miner respondents as 
being appropriate offset principles. NCC advocates these offset principles10 as being far more 
balanced and appropriate than the current offset principles illustrated in the Moolarben Coal 
Modification. 

 

Climate Change Impacts 

The Moolarben Project Modifications are being considered in the shadow of the historic 
agreement at the UN Conference of the Parties (the Paris Agreement) on 12 December 2015, 
signed by 195 countries. The agreement commits all nations, including Australia, to keeping 
global average temperatures to below 2 degrees Celsius.  
 
The Climate Council of Australia has stated what this target means for Australian coal mining:  
“For Australia to play its role in preventing a 2 degree C rise in temperature requires over 90% 
of Australia’s coal reserves to be left in the ground, unburned”11 
 
International researchers from the University College of London, following extensive 
modelling, have come to a similar conclusion. They suggest that to have at least a 50% chance 
of keeping global warming below 2 degrees C throughout the twenty-first century, globally a 
third of oil reserves, half of gas reserves and over 80% of current world coal reserves should 
remain unused. Even if carbon capture and storage becomes technologically and 

                                                             

8 Moolarben Coal Complex Modification Environmental Assessment, Appendix C, Biodiversity Assessment 
Review, Offset Summary, p 98 
9 Hunter Environment Lobby Inc v Minister for Planning [2011] NSW LEC 221 (24 November, 2011) 
10 Hunter Environment Lobby Inc v Minister for Planning [2011] @ 193 – Biodiversity Offset Principles 
11 Climate Council of Australia (2015): “Unburnable Carbon: Why We Need to Leave Fossil Fuels in the Ground”, 
pp iii – iv, www.climatecouncil.org.au  
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economically available, the report indicates that over 90% of Australasian coal reserves 
would have to remain unburnt before 2050 to meet the 2 degrees C warming ceiling12. 
 
NCC would like to draw the Commissioners attention to the Secretary’s Environmental 
Assessment Requirements list which, under Air Quality, lists one of the key issues as: 
 
An assessment of the likely greenhouse impacts of the proposed modification. 
 
That does not mean some of the likely greenhouse gas impacts, but all of the likely 
greenhouse gas impacts.  
 
The Moolarben Environmental Assessment13 downplays the greenhouse gas impacts of the 
proposed modification, and includes the following statement: 
 
“These Scope 3 emissions would not physically occur in NSW or Australia as product coal would 
be exported to overseas customers” 
 
This is an unacceptable excuse for not considering the impacts of the project on Australia’s 
climate and the global climate. Global warming which will be added to by the burning of the 
Moolarben Coal overseas will impact Australia through sea temperature rise and associated 
pH changes on the largest living ecosystem on Earth – Australia’s Great Barrier Reef.  
 
Section 4.9.5 of the Environmental Assessment states that: 
 

• Scope 1 & 2 greenhouse gas emissions associated with mining the extra Moolarben 
coal amount to 38,000 tonnes of carbon dioxide equivalent (CO2-e) per annum 
 

• Scope 3 greenhouse gas (GHG) emissions from the combustion of the extra 3Mtpa of 
coal proposed to be mined amounts to about 7.3 Million tonnes of CO2-e per annum. 

 
In Section 10 of Appendix B of the Moolarben Modification, the annual greenhouse gas 
emissions for the proposal are presented in table form – Table 10-1. This tabular format has 
become standard methodology for coal mine environmental assessments to show their 
greenhouse gas emissions. However, for the first time that NCC can recall, Scope 3 emissions 
have been left out of the table altogether in the Moolarben Modification assessment. This is 
totally unacceptable as the Scope 3 emissions of the project are a substantial component of 
the projects environmental impact. 
 

                                                             

12 C. McGlade & P Ekins: The geographical distribution of fossil fuels unused when limiting global warming to 
2degrees C, Nature, V. 157, 8th January 2015, pp 187-190  
 
13 Moolarben Coal Complex Modification, Greenhouse Gas Emissions, 4.9.5, p 78 
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The Department’s own assessment is completely inadequate with respect to GHG emissions 
from the proposal, claiming that the predicted GHG emissions are: 
 
“negligible in the state and national context, and they can be minimised appropriately under 
the existing GHG minimisation plan”14. 
 
This statement may have some credibility if only the Scope 1 & 2 GHG figures are considered, 
but as demonstrated above, these are only 5% of the total GHG emissions generated by the 
project. 
 
If the Department of Planning is attempting to ignore the Scope 3 GHG emissions associated 
with the project, then it is straying into an area where it is in breach of the interpretation of 
the Act by the NSW Land and Environment Court, the definitive authority on such matters.  
 
In Gray v Minister for Planning15, a case where the Department of Planning attempted to 
argue that Scope 3 emissions were not required to be included in the environmental 
assessment for the Anvil Hill coal mine project, the judge stated that: 
…it is apparent that there is a failure to take the principle of intergenerational equity into 
account by a requirement for a detailed GHG assessment in the Environmental Assessment 
Requirements if the major component of GHG emissions which result from the use of coal, 
namely Scope 3 emissions, is not required to be assessed. That is a failure of a legal 
requirement to take into account the principle of intergenerational equity.16 
 
 
Public Interest 
The Department considers that the proposed Moolarben Mine modification requests are in 
the public interest17. The term ‘public interest’ is a critically important component of the 
matters for consideration under Section 4.15 of the Environmental Planning and Assessment 
Act. 
 
There is a significant body of law from both the NSW Land and Environment Court and the 
NSW Court of Appeal which indicates that the public interest includes the consideration of 
the principles of ecologically sustainable development (including intergenerational equity)  as 
set out in Section 6 of the Protection of the Environment Administration Act 199118. Climate 
change is the definitive example of the principle of intergenerational equity.  
 
 

                                                             

14 NSW Government “Moolarben Coal Mine – 05_0117 MOD 14 & 08_0135 MOD 3, February 2019, p 39 
15 Gray v Minister for Planning [2006] NSWLEC 720 (27 November 2006) 
16 Gray v Minister for Planning [2006] @ 126 
17 NSW Government “Moolarben Coal Mine – 05_0117 MOD 14 & 08_0135 MOD 3, February 2019, p 
18 http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/poteaa1991485/s6.html 
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Conclusion: 
 
NCC maintains that it is fundamentally irresponsible for the NSW Government to continue to 
approve new or modified coal mine projects at a time Australia’s GHG emission trajectory is 
moving in the opposite direction to that required for Australia to meet its international 
emission reduction commitments. In light of the unequivocal evidence that the burning of 
coal is a significant contributor to climate change, we do not consider that the approval of the 
Moolarben Project Modifications is in the public interest.  
 
Thank you for taking the time to consider our submission. Please do not hesitate to contact 
Daisy Barham, Campaigns Director, on NCC@Nature.org.au or (02) 9516 1488 if you require 
any further information.  

 

Yours sincerely, 

 

Daisy Barham 
Campaigns Director 
Nature Conservation Council of NSW 


