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SUBMISSIONS ON BEHALF OF TIMNATH PTY LIMITED 

 “BUDDEN”, BYLONG NSW 

IN RESPONSE TO THE CONDITIONS PROPOSED FOR 

THE BYLONG COAL PROJECT NO. SSD 6367 

 

BACKGROUND 

 

1. Timnath Pty Limited is the Registered Proprietor of rural land known as “BUDDEN” and 

located on the Bylong Valley Way, BYLONG NSW 2849 (“Budden”), shown below. 

 

 

 

Copyright 2018, Sarah Weaver, Red Road Original Artwork 

 

“BUDDEN” BYLONG NSW 

Looking across “Budden” showing permanent water supplied by the Growee River, which is 

a tributary of the Bylong River. “Budden” relies exclusively on the groundwater from the 

Growee River to feed and water over 350 head of Angus breeding cows, which have been 

selectively bred over more than 40 years, as part of a commercial beef cattle enterprise.  
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2. For over 40 years, Timnath has operated “Budden” as a commercial beef property. Over 

the last 40 years, we have developed a breeding herd of Angus beef cattle which is well 

formed, easy to handle and quiet; characteristics which are highly sought after by cattle 

buyers. 

 

3. Our breeding herd is entirely dependent on the groundwater supplied by the Growee 

River, which is a tributary of the Bylong River. If we were to lose our groundwater we 

could not continue to operate “Budden” as a commercial beef property. Indeed, our 

breeding herd may start to die within 48 hours without water. 

 

4. Guaranteed access to water is essential to maintaining our breeding herd. 

 

5. Money is not an adequate remedy for over 40 years of selective breeding. 

 

RELEVANT FACTS 

 

6. On 6 February 2016, Timnath Pty Limited (“Timnath”) wrote to Mr. Stephen O’Donoghue, 

Planning Assessment Commission and requested a specific response to questions 

regarding water. Timnath did not receive a reply. 

 

7. On 6 May 2016, Timnath wrote to Mr. Stephen O’Donoghue, Planning Assessment 

Commission and requested a specific response to questions regarding water. Timnath 

did not receive a reply. 

 

8. On 28 July 2016, Timnath wrote by e-mail to Mr. Stephen O’Donoghue, Planning 

Assessment Commission and requested a specific response to questions regarding 

water. Timnath did not receive a reply. 

 

9. On 27 October 2016, Timnath wrote to Mr. Stephen O’Donoghue, Planning Assessment 

Commission, in response to the submissions made by Hansen Bailey dated 1 July 2016: 

 

At page 2 of 3: 

 

“…A recurring theme of the Hansen Bailey response is that if, contrary to the 

assertions by the proponent, the projects groundwater modelling proves not to be 
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accurate the ‘…mitigation measures will be discussed with the landholders…’ which 

may include ‘…the implementation of ‘mark good provisions’ to compensate for 

any adverse impacts on neighbouring landholder bores…’ it is patently obvious 

that such promises are meaningless, at worst, and utterly unenforceable 

legally, at best. 

 

More concerning is the repeated suggesting that, notwithstanding that it is ‘…highly 

unlikely…’ that such impacts will be experienced, the proponent refuses to offer 

any meaningful and enforceable safeguards. This implies that, notwithstanding 

the rhetoric, the proponent itself has reservations about the reliability of its 

groundwater modelling…”  

 

(emphasis added) 

 

Further at page 3 of 3: 

 

“…In those circumstances, the Bylong Coal Project should not be further considered 

or evaluated, unless and until, the proponent demonstrates the practical effect 

on surrounding landholders of maximum water use pursuant to the 

proponent’s water licenses. 

 

The Company (Timnath) restates the fact that the proponent does not explain 

from where or by how the proposed additional water will be supplied. The 

proponent remains silent on this issue despite the Company raising the issue in its 

earlier submission. 

 

It appears that the proponent does intend to pump groundwater in excess of the 

modelling as and when required. It is patently obvious that the proponent 

drawing the maximum water permitted by the proponent’s licenses presents a 

real risk to the surrounding landholders, which the proponent intends to resolve 

after the license is granted by ‘make good agreements’. With respect, such ‘make 

good agreements’ are, at this time, patently uncertain, legally unenforceable 

and meaningless…” (emphasis added) 
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And further (at page 3 of 3): 

 

“…the response by Hansen Bailey raises serious concerns with respect to the 

bona fides of the proponent. As noted above, notwithstanding the repeated 

assertions that the risks to water supplies are minimal Kepco will not make any 

commitment to make good agreement which could be conditions of consent 

approval…” (emphasis added) 

 

10. On 9 January 2017, the then Minister for Planning made a request of the Planning 

Assessment Commission (now known as the Independent Planning Commission) to: 

Planning Assessment Commission, BYLONG PROJECT SSD 6367 REVIEW REPORT, 

25 July 2017 at page 35 

 

“…1. Carry out a review of the Bylong Coal Project, and: 

a) Consider the EIS for the project, additional information provided to the 

Department, all issues raised in public and agency submissions, and any 

relevant information provided during the course of the review; 

b) Assess the merits of the project as a whole having regard to all relevant NSW 

Government policies and paying particular attention to: 

• all impacts on the water and agricultural resources of the Bylong Valley; 

• the impacts on the Bylong Valley and surrounds; 

• impacts on heritage values associated with the Tarwyn Park property, 

including the natural sequence farming; and 

• the justification for the open cut stage of the project; and, if necessary; 

c) recommend appropriate measures to avoid, minimise and / or manage significant 

impacts of the project...” (emphasis added)   

 

11. On 1 March 2017, Timnath sent an e-mail to Mr. Stephen O’Donoghue, Department of 

Planning, which states: 

 

“…Timnath Pty Limited (Timnath) is an objector to the Bylong Coal Project. In our 

first submission, which was (sic) response to the Kepco Environmental Impact 

Statement (“The EIS”), we made it clear that we were very concerned about the loss 

of groundwater on our property, “Budden”, and enclosed with our response a DVD 

video of an interview on site with Mr. Ricky Cook, Manager “Budden” Bylong (“the 
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DVD video”). In the DVD video Mr. Cook explains his experience of the groundwater 

movement on Budden over more than 25 years working the groundwater on Budden. 

Mr. Cook’s experience is expert evidence and has not been considered in any of the 

documents regarding the Bylong Coal Project…That is, Mr. Cook’s experience has 

been ignored. 

 

“Budden” draws its groundwater from Growee Creek which intersects the Bylong 

River near the township of Bylong. 

 

It is our contention that if the mine is approved and the mine starts drawing 

water, as Kepco plans, then “Budden” will lose its currently available 

groundwater. Our contention is based on the expert evidence of Mr. Cook (“the 

contention”). We have seen no evidence to refute the contention. 

 

The loss of groundwater at “Budden” is an immediate and real concern. It is the basis 

of Timnath’s objection to the Bylong Coal Project. 

 

Given our concern about the loss of groundwater at “Budden”, Timnath Pty Limited 

has been active in monitoring the approval process for the Bylong Coal Project. 

 

We note the Final IESC Report was released on 16 November 2016. In 

particular, we note that in the final IESC Report at page 6 it states: 

 

Question 3: Has the Applicant provided reasonable strategies to avoid, 

mitigate or reduce the likelihood, extent and significance of impacts? 

    

Response: 

 

21. No. Many of the potential impacts to water resources, for example, 

impacts associated with groundwater drawdown and subsidence cannot be 

avoided or reduced without changes to the proposed operations and / or mine 

layout…The consideration of strategies to avoid, mitigate ore reduce 

impacts is limited due to the: 
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a. Insufficient identification of potential impacts (as noted in Paragraph 16.c 

and 25), 

b. Discounting of potential impacts without supporting evidence (as noted in 

Paragraph 17), 

c. Unproven nature of mitigation measures (as described in Paragraph 

23); and 

 d. Lack of quantative risk assessment (as noted in paragraph 24)…”  

 

(emphasis added) 

 

12. On 18 May 2017, Timnath Pty Limited wrote to Mr. Brian Gilligan, Planning Assessment 

Commission in these terms: 

 

“Timnath Pty Limited (Timnath”) own a property known as “Budden” located on 

Bylong Valley Way, BYLONG NSW 2849, approximately 4 km from the hamlet of 

Bylong… 

 

“Budden” has been operated as beef cattle property by Timnath for over 40 years. 

Mr. Rick Cook has been employed on “Budden” for 30 years as at November 2017. 

 

Over the last 30 years, Mr. Cook has worked regularly with the water on Budden. 

When invitations for submissions regarding the Bylong Coal Project were advertised,  

 

Mr. Cook expressed specific concerns about the ongoing availability of water on 

Budden if the mine was approved (“the video”). 

 

Mr. Cook’s concerns were recorded in a video and saved to a CD-ROM and USB. A 

copy of the CD-ROM containing the video was included with our initial 

submission…A second copy was provided to your representative, Mr. Stephen 

O’Donoghue, later in 2016. A third copy was provided to the Chairperson of the PAC 

Committee, Mr. Brian Gilligan, on a USB at the Public Hearing held in Mudgee on 11 

May 2017. 
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The video is important because it explains, in simple words, what we are concerned 

about. In the video, Mr. Cook describes his experience with the water on Budden 

over the last 30 years… 

… 

At the public hearing, I stated that Timnath is not against the mine, rather, Timnath 

wanted to ensure that there would be enough water available for “Budden” and the 

mine. 

 

Further, I stated that Timnath wanted “specific, certain and enforceable” conditions to 

be included in the license for the mine to ensure the ongoing availability of water on 

“Budden”… 

 

Timnath has been careful to draft proposed conditions in a form of words which are 

“specific, certain and enforceable”. The conditions proposed by Timnath are 

designed to be self-executing… 

 

Timnath proposes the following “form of words” be included in the license for 

the Bylong Coal Project, as “Conditions” imposed on the licensee. 

… 

CONDITION 2: “STOP PUMPING ORDER” 

 2.1 Immediately upon the exceedance of the performance measures with 

respect to flow rate and recovery…the licensee shall: 

 2.1.1 Notify DPI Water in writing of the exceedance/s; 

 2.1.2 Cease all pumping or means of extracting groundwater until… 

 

CONDITION 3: NO ADDITIONAL GROUNDWATER ACCESS POINTS 

3.1 In the event that the licensee finds that the groundwater of the Bylong Coal 

Project is insufficient, the licensee is hereby precluded from extracting 

groundwater from the Growee River aquifer… 

… 

CONDITION 4: CONTRACT BETWEEN LICENSEE AND TIMNATH PTY LIMITED 

4.1 No license shall be issued for the Bylong Coal Project unless an agreement 

(the contract”) has been made between the licensee of the Bylong Coal Project 

(“the licensee”) and Timnath Pty Limited (“Timnath”), as owner of the property 



Page 8 of 32 
SUBMISSIONS ON BEHALF OF TIMNATH PTY LIMITED, “BUDDEN”, BYLONG NSW 
In response to the Conditions proposed for the Bylong Coal Project No. SSD 6367 

 
 

“Budden”, to the satisfaction of the licensee and Timnath, and provides for 

remedial action to be taken by the licensee in the event that groundwater on 

“Budden” falls below and agreed level during the life of the mine… 

… 

The contract proposed between Kepco and Timnath, regarding remedial action if 

Budden loses its water, is sought before the license is granted to ensure that there is 

an equality of bargaining power. 

 

The conditions proposed seek to place the onus on KEPCO to identify the level 

of groundwater extracted throughout the life of the mine and to work with 

affected landholders to ensure that any exceedances are dealt with 

immediately, thereby freeing the Commission from any “Gatekeeper” role… 

 

(emphasis added) 

 

13. On 25 July 2017, the Planning Assessment Commission released the “Review Report” 

on the Bylong Coal Project (“the Review Report”). The Review Report held (at page i): 

 

“…The Commission concluded that, for a greenfield proposal in a location 

recognised for its agricultural capacity, exceptional scenic value and heritage 

importance, great care will be required in weighing the benefits and costs of the 

project, in order to arrive at a balance decision about competing land uses and 

interests in the Bylong Valley. 

 

The commission found that the assessment of groundwater highlighted 

persistent uncertainty about the availability of water resources for the project, 

and for agriculture and other land uses. The Commission also found uncertainty 

in the agricultural mitigation strategies, particularly in relation to…the 

provision of makeup water to potentially affected properties…” 

 

(emphasis added) 
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At page 1 the Review Report noted: 

 

“…The valley floor is characterised by alluvial flats associated with the Bylong River 

and its tributary, the Growee River…” 

 

At page 5 the Review Report noted: 

 

“…The submissions highlighted the degree of uncertainty around the availability of 

water in the alluvium…There was frustrations with the absence of certain, specific 

and enforceable arrangements to prevent impacts on the availability of water supply 

for agriculture. 

 

The submissions noted that the Department appeared to rely on post approval 

management plans to finalise the expected groundwater impacts, make-up 

water supply for the mine, and make good arrangements for water supply to 

other landholders, instead of resolving these matter before any decision about 

the project. Submissions argued that this was an inadequate response to the 

risk acknowledged in the various peer reviews to the groundwater assessment 

and they expressed a lack of confidence that this approach would provide the 

certainty required by local landholders that future impacts would be promptly 

and effectively addressed…”  

 

(emphasis added) 

 

14. Importantly, the Review Report notes at page 6: 

 

“…The applicants add that it could also curtail…coal production to reduce the 

demand for water…” 

 

(emphasis added) 
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15. Yet, despite this concession, by KEPCO, there is no Condition that requires KEPCO to: 

 

a. Stop pumping water; 

 

b. Stop coal mining; 

 

c. In any way “curtail” coal production; 

 

if nearby Landholders, including “Budden”, lose their water.  

 

16. Clearly, this is an oversight by the writer of the proposed Conditions. 

 

17. Further, on page 7 of the Review Report it states: 

 

“…the Commission notes that doubt persists regarding the evidence and arguments 

of groundwater impacts and management strategies…The Department 

recommended that the applicant should be required to demonstrate to the Secretary 

that there are adequate water supplies, impact mitigation and make-good strategies 

before mining can commence. However, the Commission is concerned that this 

might defer appropriately detailed consideration of consideration plans and 

potential impacts on agriculture and other water uses until after the application 

is decided…” 

 

 (emphasis added) 

 

18. Yet, despite the concern expressed by the Commission about leaving appropriately 

detailed considerations until after the application is decided, that is exactly what is 

proposed. The proposed Conditions allow the specific details for the protection of 

groundwater to be finalised after the project is approved; when local landholders will 

have no bargaining power. 
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19. Conditions regarding “Water” must be imposed on Kepco which;  

 

a. Provide specific details for the protection of groundwater that Kepco must meet; 

and 

 

b. Be negotiated, agreed and finalised between the Applicant and landholders, 

including Timnath, before the Project is approved. 

 

20. Otherwise, the “Water” will not be protected.  

 

21. Without specific “Water” protections being in place before the application is decided, 

landholders (including Timnath) will face the risk that if they lose their water and raise the 

issue, Kepco avoid any liability by claiming “…we didn’t take your water, you used your 

water...” . This leaves the landholder with the impossible choice of either taking Kepco to 

Court (with all the cost and uncertainty that Court brings) or accepting that they do not 

have the financial resources to test the issue in Court (a loss of bargaining power) and 

meekly accept they have lost their water. 

 

22. Importantly, at page 11 the Review Report notes: 

 

“…The submissions stressed the importance of suitable groundwater resources for 

maintaining agricultural production in the valley, and particularly for agricultural 

properties near the project. These submissions highlighted the short timeframe 

between the loss of water and impacts on production through stock deaths (as 

little as two days)…” 

 

(emphasis added) 

 

23. Further, at page 13 the Review Report states: 

 

“…A prominent issue in the submissions was that the timeframes for monitoring and 

mitigating potential impacts are unsuitable for a working agricultural enterprise. For 

example, it was stated that should an adverse impact to stock water supply be 

realised this could quickly lead to the death of livestock which could occur in a 
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very short timeframe, too short to allow the impact to graziers to be managed 

before significant loss occurs…” 

 

(emphasis added) 

 

24. And, further at page 13 the Review Report states: 

 

“…The Commission notes the risks that specific types of agricultural enterprise may 

result in production systems that are unable to appropriately respond to climatic and 

industry constraints and requirements. While the generic processes and 

commitments have been described by the applicant, detailed analysis of what 

shape these process and commitments would take is absent. As the 

maintenance of agricultural production has been identified as a principal and 

clear objective of the project, the Commission questions why it is not binding 

on the applicant…” 

 

(emphasis added) 

 

25. Importantly, the Review Report concedes at page 15 that: 

 

“…the Bylong Valley has been identified as an important agricultural centre and 

verified to contain mapped strategic agricultural land. The consequence of 

impacting these lands and the proposed mitigation measures, including any 

conditions recommended by the Department need to be evaluated to reflect 

this importance and the high level of uncertainty associated with the 

management of these impacts to ensure agriculture can co-exist with the project. 

 

The Commission recognises the relationship between the management of impacts of 

groundwater resources and the retention of agricultural productivity. This relationship 

makes the establishment of an effective water sharing and compensation program, 

including appropriate make good components, essential in limiting the impacts on 

agricultural enterprises… 
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These issues required further detailed consideration before any decision is 

made about the project…” 

 

(emphasis added) 

 

26. Finally, at page 34 the Review Report makes a key finding against which the Conditions 

proposed regarding “Water” must be measured. Specifically, proposed Condition 23, 24 

& 25 in Schedule 2 of the Development Consent must be measured against the 

Commissions finding that: 

 

“…A range of mitigation measures are proposed, but their effectiveness is 

uncertain and at times qualified. The Commission finds it unusual, for example, 

that the impacts to mapped agricultural land are to be mitigated by the pursuit of 

agricultural land used only where the applicant finds it reasonable to do so, or that 

disturbed land would be restored to productive agricultural land use, despite the 

absence of empirical evidence that this is possible on the scale proposed…The 

Commission is of the view that a decision-maker would need to carefully 

consider the risks attached to the proposed mitigation treatments in 

assessment of the overall merits of the project. The case for the project, 

particularly those aspects of the project responsible for the most severe impacts, is 

eroded when impacts and the uncertainty of the proposed mitigation measures 

are considered together 

…all aspects of the project need to be comprehensively and cautiously 

considered, carefully weighed, and balanced one against another at the 

determination stage…” 

 

(emphasis added) 

 

And at page 37 the Review Report recognises the persuasive submission that: 

 

“…Most of the identified impacts to groundwater resources are irreversible and 

cannot be remediated once they occur…Uncertainty in the groundwater impacts 

need to addressed, including through conditions which are specific, targeted 

and enforceable…”  
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(emphasis added) 

 

27. Proposed Condition 23, 24 & 25 in Schedule 2 to the Development Consent are not 

“specific…and enforceable” with regard to “Water”. 

 

28. For example, the “time” to replace lost water is not specifically addressed in the 

proposed Conditions.  

 

29. Kepco has had the opportunity to address the issue of “time” to replaced water lost by 

Landholders. This was a clear and cogent concern raised in the Review Report.  

 

30. Kepco has made no attempt to address the issue of “time” to replace water lost by 

Landholders. Rather, Kepco has elected to dismiss the issue with a generalised 

response that specific details to mitigate risks, such as the “time” to replace lost water, is 

“unreasonable at this time…” Kepco’s response to the Review Report regarding 

groundwater mitigation strategies is unconvincing. 

 

31. Indeed, Kepco has attempted to change the narrative. 

 

32. In the Response to PAC Review Report dated January 2018 (“the Response”) at page 

22 Kepco states: 

 

“…In this regard, some landholders are seeking further information and certainty in 

relation to the following question: “what occurs if the Project does adversely 

affect my water supply and how will these impacts be compensated?” 

   

(emphasis added) 

 

33. The alleged question was asked by me on behalf of Timnath and the words I stated have 

not been accurately recorded in the Kepco Response. I did not use the word 

“compensation”, nor did I seek any monetary remedy. 

 

34. Over the last 40 years Timnath has, through careful and selective breeding, developed 

an Angus beef cattle herd which is well formed, easy to handle and quite; traits that are 
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highly sought after by cattle buyers. Our breeding herd number more than 350 cows 

(“our breeders”) and, even in the harshest of droughts, we have not sold our breeders. 

 

35. “Compensation” would not be an adequate remedy for the loss of our breeders.  

 

36. I did not ask question about “compensation” because compensation will not replace our 

herd. 

 

37. The question that I asked was “...how quickly will our water be replaced, given that within 

2 days without water cattle start to die?”  

 

38. We do not want compensation. We need our water; immediately.  

 

39. Kepco assumes that an “agreement to agree at some time in the future” on a mitigation 

strategy is all that is required to answer the risk of groundwater loss Landholders.  

 

40. For example, at page 22 of the Response Kepco states: 

 

“…in the unforeseen event that neighbouring private landholder water supplies are 

adversely affected by the Project, KEPCO has committed to compensate for such 

impacts in accordance with the terms specified within a Compensatory Water 

Supply Agreement. These Compensatory Water Supply Agreements are being 

discussed and negotiated upfront with the respective neighbouring private 

landholders (appended within Appendix F). Kepco has commenced discussions with 

neighbouring landholders in regards to entering into these agreements…” 

 

(emphasis added) 

 

 And further at page 22: 

 

“…Kepco’s proposal to enter into Compensatory Water Supply Agreements 

provides neighbouring private landholders with both certainty and information 

upfront in relation to Kepco’s commitment to compensate for any unforeseen impacts 

as a direct result of the Project on their respective water supply bores.” 

 

(emphasis added) 
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41. The first half of the statement above is not accurate.  

 

42. The Compensatory Water Supply Agreement proposed by Kepco DOES NOT provide 

neighbouring landholders with CERTAINITY because the proposed agreement is silent 

as to “time”. 

 

43. Kepco makes no commitment to supply water to our cattle within 48 hours, or within any 

specific, certain or enforceable time, in the event that we lose our water.  

 

44. The agreement contains “hurdle after hurdle” that we must clear before KEPCO needs to 

do anything to supply us with compensatory water. 

 

45. In the meantime, our cattle die. 

 

46. A copy of the Compensatory Water Agreement proposed by Kepco to Timnath is 

attached hereto and marked Annexure A (“the proposed Agreement”). 

 

47. Clause 1.1 “Defined Terms” in the proposed Agreement states: 

 

“Compensatory Water Supply Measures means any measures necessary to reinstate 

the landholder to the position they would have been but for the project undertaken by 

KEPCO which have resulted in the Existing Water Supply becoming adversely impacted, 

as agreed or determined in accordance with clause 8.1”. 

 

48. The meaning of Compensatory Water Supply Measures is silent as to “time”. 

 

49. The meaning of Compensatory Water Supply Measures does not state in what “time” 

we shall receive compensatory water. 

 

50. The proposed Agreement merely requires us to try and reach an agreement, or follow a 

procedure determined in accordance with clause 8.1, before KEPCO are required to do 

anything. 

 

51. Meanwhile, our cattle die.  
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52. Clause 1.1 “Defined Terms” in the proposed agreement states: 

 

“Interim Water Supply means the provision of temporary water supply by KEPCO to 

the Landholder for domestic water and livestock purposes only. The purpose of this 

supply is to temporarily mitigate the Existing Water Supply being Adversely impacted as 

a direct result of the Project to the extent that such impacts will affect the availability of 

water supply for domestic or livestock use only pending the implementation of the 

Compensatory Water Supply Measures in accordance with clause 8.2.  

 

53. Again, the meaning of Interim Water Supply is silent as to “time”. 

 

54. It does not state in what “time” we shall receive an Interim Water Supply. 

 

55. The proposed Agreement merely requires us to try and reach an agreement, or follow a 

procedure, as in accordance with clause 8.2, before KEPCO are required to do anything. 

 

56. Meanwhile, our cattle die.  

 

57. The “Trigger for Compensatory Water Supply Measures” is detailed in clause 7 of the 

proposed Agreement (“the trigger”). 

 

58. The proposed Agreement contains “hurdle after hurdle” that we must clear before 

KEPCO needs to do anything to supply us with compensatory water. 

 

59. In the meantime, our cattle die. 

 

60. For example, Clause 7.1 “Notification issued by Landholder” of the proposed Agreement 

states: 

 

“…7.1 Notification issued by Landholder  

 

(a) If the Landholder considers, on reasonable grounds, that the Existing 

Water Supply for the Property is Adversely Impacted as a direct result 
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of the Project, the Landholder may give written notice to KEPCO 

(Landholder Notification) together with:  

(i) reasonable evidence in support obtained from the Landholder's 

own records (kept in accordance with this Deed); and  

(ii) a reasonable estimate of the shortfall in surface water and/or 

groundwater (as the case may be) available to the Property (on a 

kilolitre per day basis) needed to offset the reduction in the 

Existing Water Supply to the extent that it has been Adversely 

Impacted as a direct result of the Project.  

(b) In relation to a Landholder Notification provided under clause 7.1(a), 

KEPCO may (at its absolute discretion) investigate and/or test 

the Property, the Existing Water Supply (including associated 

infrastructure) and the Landholder's water management practices 

in order to verify the evidence provided by the Landholder.  

 

(emphasis added) 

 

61. Hence, Clause 7.1 “Notification issued by Landholder” in the proposed Agreement 

requires the following “hurdles” to be overcome by the Landholder: 

 

a. The Landholder must give KEPCO notice in writing as to their loss of water; and 

b. The notice must include evidence from the Landholders own records; and 

c. The notice must include evidence from the Landholder as to the reduction on 

groundwater suffered by the Landholder; and 

d. Despite a, b & c, KEPCO may investigate or test the Landholders evidence 

 

62. Clause 7.1(a) places the onus on the Landholder. 

 

63. Clause 7.1(b) gives KEPCO absolute discretion. 

 

64. Clause 7.1 to silent as to “time”. 

 

65. It does not state any “time” in which KEPCO must do anything. 
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66. Clause 7.1 contains “hurdle after hurdle” that we must cleared before KEPCO needs to 

supply us with compensatory water. 

 

67. Meanwhile our cattle die. 

 

68. For example, Clause 7.2 “Adverse impact by KEPCO” of the Agreement states: 

 

“…7.2 Adverse impact identified by KEPCO  

 

If monitoring undertaken by KEPCO indicates that the Existing Water Supply is being 

Adversely Impacted as a direct result of the Project, KEPCO must provide notice to 

the Landholder about the potential impact that has been identified (KEPCO 

Notification), including:  

(a) reasonable evidence in support obtained from the monitoring; and  

(b) a reasonable estimate of the shortfall in surface water and/or groundwater 

(as the case may be) available to the Property (on a kilolitre per day basis) 

needed to offset the reduction in the Existing Water Supply to the extent that 

it has been Adversely Impacted as a direct result of the Project.  

 

69. Further, Clause 7.3 “Response to notifications” of the proposed Agreement states: 

 

“…7.3 Response to notifications 

  

(a) Promptly after the Landholder Notification or the KEPCO Notification is provided 

in accordance with clause 7.1 or 7.2 respectively, the Parties shall meet to try 

to agree in good faith:  

 

(i) whether or not impacts on availability of the Existing Water Supply 

for the Property to satisfy the Landholder's water use needs are 

directly attributable to the Project;  

 

(ii) the shortfall in available surface water and/or groundwater as 

described in clause 7.1(a)(ii); and  
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(iii) whether any Compensatory Water Supply Measures proposed by 

KEPCO are appropriate (and the Landholder must act reasonably 

in considering any proposals put forward by KEPCO).  

 

(b) If the Parties agree that the Existing Water Supply is being Adversely Impacted 

as a direct result of the Project, then KEPCO shall document the nature of the 

agreed Compensatory Water Supply Measures in a letter to the Landholder.  

 

(c) If the Parties do not agree: 

  

(i) that the Existing Water Supply is being Adversely Impacted as a 

direct result of the Project; or  

 

(ii) on the nature of the Compensatory Water Supply Measures 

required,  

 

either party may refer the matter for dispute resolution in accordance with the process 

detailed in clause 11.2. 

 

70. With respect, the term “promptly” is not certain as to “time” and provides no guarantee as 

to the “time” in which KEPCO need to do anything. 

 

71. Clause 7.3 simply creates more “hurdles” for the Landholder.  

 

72. Clause 7.3 requires that, after notification has been received, by either the Landholder or 

KEPCO:  

 

a. The Landholder and KEPCO must meet and try and agree; 

 

b. If the parties agree, then KEPCO will document the agreement; 

 

c. If the parties do not agree, then the matter will be referred to dispute resolution. 

 

73. Clause 7.3 is silent as to “time”. 
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74. KEPCO, still, do not need to provide compensatory water. 

 

75. Meanwhile, our cattle die. 

 

76. Clause 8.1 of the Agreement states what provides must occur for the “Provision of 

Compensatory Water Supply Measures” in these terms:  

 

“…8. Provision of Compensatory Water Supply Measures  

 

Interim Water Supply 

 

(a) an Interim Water Supply must be provided by KEPCO within 24 hours of the 

Parties agreeing (in accordance with clause 7.3) that the Existing Water 

Supply is being Adversely Impacted as a direct result of the Project. 

  

(b) KEPCO must continue to provide the Interim Water Supply to the Landholder 

until the implementation of the Compensatory Water Supply Measures is 

completed in accordance with clause 8.2.  

 

(c) In providing the Interim Water Supply, KEPCO must ensure that the volume 

of water to be provided is sufficient to meet the shortfall in available surface 

water and/or groundwater as described in clause 7.1(a)(ii), as experienced by 

the Landholder during the relevant period.  

 

(d) Prior to the first delivery of the Interim Water Supply, the Landholder 

must promptly notify KEPCO of a single location for the water truck to 

deliver the Interim Water Supply and such location must be reasonable 

capable of being accessed by the water truck. If this is not feasible and 

practicable, the Parties must use reasonable endeavours to reach 

agreement on the appropriate manner and means of the delivery of the 

Interim Water Supply. 
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(e) For the avoidance of doubt, KEPCO is not required to provide an Interim 

Water Supply to the Landholder for any purpose other than domestic and/or 

livestock use.  

 

(f) If an Interim Water Supply is provided by KEPCO to the Landowner and it is 

found that the Existing Water Supply was not Adversely Impacted as a direct 

result of the Project, KEPCO may (at its absolute discretion) seek a 

reimbursement of all costs associated with the Interim Water Supply for each 

and every day on which the Interim Water Supply was provided to the 

Landholder after 14 calendar days. For the avoidance of doubt, the 

Landholder will not be liable to reimburse KEPCO for any such Interim Water 

Supply provided in the first 14 calendar days.  

 

8.2 Compensatory Water Supply Measures  

 

Where the Compensatory Water Supply Measures are agreed between the Parties in 

accordance with clause 7.3, KEPCO shall implement the Compensatory Water 

Supply Measures as soon as reasonably practicable after providing the letter to 

the Landholder. 

 

(emphasis added) 

 

77. The practical effect of clause 8.1(a) is that if the Landholder and KEPCO reach an 

agreement then the landholder will receive water from KEPCO within 24 hours of the 

Landholder and KEPCO reaching an agreement. 

 

78. By this time, the Landholder will have no bargaining power.  

 

79. The time that has passed between the Landholder losing their water and the “hurdles” 

which must be jumped under clause 7 means that either that: 

 

a. The stock are now dead, and water is no longer required; or 

 

b. The Landholder is so desperate to save the stock they have left that the 

Landholder will agree to anything to get water. 
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80.  Again, the words “…as soon as reasonably practicable…”  are not certain as to 

“time”. 

 

81. There is no requirement for KEPCO to do provide water within a specific time. 

 

82. All that clause 8 requires is for KEPCO to supply water after the Landholder and KEPCO 

have reached an agreement. By extension, if there is no agreement between the 

Landholder and KEPCO, there is no obligation on KEPCO to do anything. 

 

83. The Landholder has no bargaining power. 

 

84. We must either relinquish our bargaining and cede to KEPCO’s agreement or keep 

negotiating. 

 

85. Meanwhile our cattle die. 

 

86. It seems that KEPCO do not see the loss of our breeding herd as anything special. 

Indeed, KEPCO seem to believe that compensation will be an adequate remedy for the 

loss of 40 years of selective breeding.  

 

87. It will not. 

 

88. Clause 9 “Compensation” in the Agreement states: 

 

“…9. Compensation  

 

9.1 Method to determine value of Compensation Payment  

 

(a) If agreement cannot be reached between the Parties regarding the 

Compensatory Water Supply Measures to be implemented at the Property under 

clause 7.3 or if KEPCO is unable to carry out Compensatory Water Supply 

Measures, the Parties shall use reasonable endeavours to determine the 

Compensation Payment to be made to the Landholder in lieu of the provision of 

Compensatory Water Supply Measures. 
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(b) If the Parties cannot agree on the Compensation Payment in accordance with 

clause 9.1(a), then either party may refer the matter to the Secretary for a 

determination as to the appropriate Compensation Payment to be made in 

accordance with Condition 27. Such determination is final and binding…” 

 

89. Clause 9 means that if the parties cannot reach agreement, or KEPCO cannot supply 

compensatory water, then compensation shall be paid to the Landholder as an adequate 

remedy for the Landholder’s agreed or assessed loss. 

 

90. Clause 9 is not practical. 

 

91. Clause 9 fails to recognise the quality of our Angus breeding herd which we have 

developed over more than 40 years. 

 

92. Compensation cannot adequately restore 40 years of selective breeding. 

 

93. We do not want compensation. 

 

94. We want our water. 

 

95. Specifically, we want a guarantee that KEPCO will provide us with compensatory 

water within 48 hours of any loss being identified on “Budden” by Mr. Rick Cook, 

Manager. 

 

96. We want that guarantee before the Project is approved. 

 

97. No doubt KEPCO will argue that a detailed agreement before the Project is approved is 

unnecessary. 

 

98. Indeed, KEPCO admit that they do not want a detailed agreement before the project is 

approved in the KEPCO document titled BYLONG COAL PROJECT, Supplementary 

Information, July 2018, 1 Main Report at page 60 which states: 
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“… As described in the Response to the PAC Review Report, there is a considerable 

amount of time available (i.e. to Project 20) to confirm whether further contingency 

measures are required… 

 

…Given the extensive time available to further review and validate the water models for 

the Project with operational data, it is not reasonable to expect detailed contingency 

measures… to be accurately determined at this time…” 

 

99. By extension, this means that KEPCO believe it is reasonable for detailed contingency 

measure to be determined after the project is approved. 

 

100. Why? Do KEPCO not trust their own groundwater modelling? 

 

101. Why is it reasonable for detailed contingency measures to be determined after the 

project is approved? 

 

102. Why is it reasonable to expect us to negotiate detailed contingency measures with 

KEPCO after the Project is approved and when we have no bargaining power? 

 

103. Why is KEPCO’s commercial interest more important than our commercial interest? 

 

104. It is not. 

 

105. It is not a matter of it not being “reasonable” to enter detailed contingency measures 

before the Project is approved. KEPCO simply do not want to do it. 

 

106. KEPCO want to ensure they have superior bargaining power to Landholders in 

negotiating any compensatory water agreements. 

 

107. There is no cogent reason “why” KEPCO cannot agree to detailed contingency 

measures for compensatory water, now, before the Project is approved. 

 

108. There is no cogent reason “why” KEPCO cannot guarantee to supply us with 

compensatory water within 48 hours of any loss or reduction in available daily 

groundwater being identified on “Budden” by Mr. Rick Cook, Manager. 
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109. KEPCO have carried out extensive investigations of the groundwater. 

 

110. Their groundwater data must be accurate and must support detailed contingency 

measures (an agreement) for compensatory water, now, before the Project is approved. 

 

111. If not, the Project must not be approved. 

 

 

RESPONSE TO THE CONDITIONS PROPOSED 

 

 

112. We note the Conditions regarding “Water” that are detailed in Schedule 2 of the 

Development Consent for Application No. SSD-6367, being the Bylong Coal Project 

(“Condition/s”). 

 

113. Specifically, we note Conditions 23, 24 & 25. 

 

114. Based on the relevant facts stated above, we say that Conditions 23, 24 & 25 are: 

 

a. Not specific as to “time”; 

b. Not specific, not certain and not legally enforceable; and  

c. Create a situation where the Landholder has no bargaining power. 

 

115. For example, Condition 23 is expressed in these terms: 

 

“…WATER  

 

Water Supply  

 

23. The Applicant must ensure that it has sufficient water for all stages of the 

development, and if necessary, adjust the scale of mining operations to match its 

available water supply…” 
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Note: Under the Water Act 1912 and/or the Water Management Act 2000, the 

Applicant is required to obtain the necessary water licences for the development.  

  

116. When? When must Applicant ensure it has “sufficient water”? 

 

117. Condition 23 is silent as to “time”. 

 

118. Condition 23 is not specific, not certain and cannot be legally enforced. 

 

119. Condition 23 could be interpreted as requiring KEPCO to ensure it has sufficient 

water after the Project is approved and at a time when Landholders have no bargaining 

power.  

 

120. Condition 23, as it is written, is without practical effect. 

 

121. Either KEPCO must agree to Condition 23 being re-written to read: 

  

“Prior to the commencement of development under this consent and for the 

life of the development, the Applicant must ensure that it has sufficient water for all 

stages of the development, and if necessary, adjust the scale of mining operations to 

match its available water supply.” 

 

(emphasis added) 

 

or the Project must not be approved. 

 

122. Similarly, Condition 24 is expressed in these terms:  

 

“…Prior to the commencement of open cut mining operations and underground 

mining operations, unless otherwise agreed by the Planning Secretary, the Applicant 

must demonstrate that it has adequate water access licences to account for the 

maximum predicted volume of water to be used by the development for those mining 

operations (and any existing mining areas), to the satisfaction of the Planning 

Secretary.  
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Note: The predicted water demand shall be based on updated groundwater and 

water balance model, ling that refines the groundwater inflows and other water use, 

based on monitoring data…”  

 

123. The words “…Prior to the commencement of open cut mining operations and 

underground mining operations…” are vague, uncertain and not legally unenforceable. 

 

124. Applying the “natural and ordinary meaning” to the opening words of Condition 24, 

KEPCO could argue that they need not comply with Condition 24 until both the open cut 

mine AND the underground mine are operating. Hence, KEPCO could delay 

commencement of the underground mining for some years while operating the open cut 

without any requirement to comply with Condition 24. 

 

125. To avoid ambiguity, Condition 24 should be re-written in these terms: 

 

“Prior to the commencement of development under this consent and for the 

life of the development, the Applicant must demonstrate that it has adequate water 

access licences to account for the maximum predicted volume of water to be used by 

the development for those mining operations (and any existing mining areas), to the 

satisfaction of the Planning Secretary.”  

 

126. Otherwise, the Project must not be approved. 

 

127. Finally, Condition 25 is expressed in these terms: 

 

“…Compensatory Water Supply  

 

25. The Applicant must provide a compensatory water supply to the landowner of 

privately-owned land whose water supply is adversely and directly impacted (other 

than a negligible impact) as a result of the development, in consultation with DoI 

Water, and to the satisfaction of the Planning Secretary.  
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The compensatory water supply measures must provide an alternative supply of 

water that is equivalent, in quality and volume, to the loss attributable to the 

development. Equivalent water supply should be provided (at least on an interim 

basis) as soon as practicable after the loss is identified, unless otherwise agreed with 

the landowner.  

 

If the Applicant and the landowner cannot agree on whether the loss of water is to be 

attributed to the development or the measures to be implemented, or there is a 

dispute about the implementation these measures, then either party may refer the 

matter to the Planning Secretary for resolution.  

 

If the Applicant is unable to provide an alternative long-term supply of water, then the 

Applicant must provide compensation, to the satisfaction of the Planning Secretary.  

However, this condition does not apply if the Applicant has a compensatory water 

agreement with the owner/s of the land and the Applicant has advised the 

Department in writing of the terms of this agreement.  

 

Notes:  

 

• The Water Management Plan (see condition 28) is required to include 

trigger levels for investigating potentially adverse impacts on water 

supplies.  

 

• The burden of proof that any loss of water supply is not due to mining 

impacts rests with the Applicant.  

   

128. To balance the interests of Agriculture and the Project, Condition 25 should be re-

written in these terms: 

 

“25. Prior to the commencement of development under this consent and for the 

life of the development, the Applicant must provide a compensatory water supply to 

the landowner of privately-owned land whose water supply is adversely and directly 

impacted (other than a negligible impact) as a result of the development within 48 
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hours of the loss being identified by the Landholder, in consultation with DoI 

Water, and to the satisfaction of the Planning Secretary.  

 

The compensatory water supply measures must provide an alternative supply of 

water that is equivalent, in quality and volume, to the loss attributable to the 

development. Equivalent water supply should be provided (at least on an interim 

basis) within 48 hours of the loss being identified by the Landholder. 

 

(emphasis added) 

 

129. Further, as detailed above, monetary compensation will not be an adequate remedy 

for the loss of our cattle which have been selectively bred for more than 40 years. 

 

130. Hence, the last two paragraphs of Condition 25 must be struck out as shown below: 

 

If the Applicant and the landowner cannot agree on whether the loss of water is to be 

attributed to the development or the measures to be implemented, or there is a 

dispute about the implementation these measures, then either party may refer the 

matter to the Planning Secretary for resolution.  

 

If the Applicant is unable to provide an alternative long-term supply of water, then the 

Applicant must provide compensation, to the satisfaction of the Planning Secretary.  

However, this condition does not apply if the Applicant has a compensatory water 

agreement with the owner/s of the land and the Applicant has advised the 

Department in writing of the terms of this agreement.  

 

131. The notes to Condition 25 serve to balance the bargaining power between the 

Landholder and KEPCO and should remain in these terms: 

  

“Notes:  

 

• The Water Management Plan (see condition 28) is required to include trigger 

levels for investigating potentially adverse impacts on water supplies.  
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• The burden of proof that any loss of water supply is not due to mining impacts 

rests with the Applicant.”  

 

132. KEPCO must agree to the above amendments to Condition 25, or the Project should 

not be approved. 

 

CONCLUSION 

 

133. We rely on the groundwater from Growee River exclusively to feed and water the 

Angus cattle (“Our water”) we have selectively bred over more than 40 years.  

 

134. The effect of the Project on our water is uncertain. 

 

135. We have maintained throughout this Project that either our water must be protected, 

or the Project must not be approved. 

 

136. The Commission held that KEPCO must provide a Compensatory Water Supply if, 

because of the project, our water is lost. 

 

137. In response, KEPCO has proposed to us a Compensatory Water Agreement. 

 

138. The terms of the Compensatory Water Agreement proposed by KEPCO are: 

 

a. Not specific, not certain and not legally enforceable; 

 

b. Silent as to “time”; 

 

c. Drafted so that we have no bargaining power. 

 

139. Before the Project is approved, KEPCO must agree to provide us with a 

guarantee that KEPCO will provide us with compensatory water within 48 hours of 

any loss being identified on “Budden” by Mr. Rick Cook, Manager. 
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140. Condition 23, 24 & 25, as re-written above, may provide such a guarantee. 

 

141. Either, KEPCO must agree to: 

 

a. Condition 23, 24 & 25, as re-written above, before the Project is approved; or 

 

b. The Project must not proceed. 

 

 

11 November 2018 

 

___________________________ 

John Weaver LL.B. (Hons.) GDLP 

Timnath Pty Limited 

C / - “BUDDEN”  

Bylong Valley Way, 

BYLONG NSW 2849 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


